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Abstract: 

Article 120(3) of the Constitution of Uganda provides for the functions of 

the Director of Public Prosecutions (DPP). Article 120(4) states that most 

of the functions under Article 120(3) may ―be exercised by him or her 

[DPP] in person or by officers authorised by him or her in accordance with 

general or specified instructions.‖ Article 120(4) does not define ―officers.‖ 

The drafting history of Article 120(4) shows that it was adopted without 

debate. Thus, the meaning of ―officer‖ was not discussed. It is argued that 

―officer‖ under Article 120(4) should be interpreted to mean public 

prosecutors in the DPP‘s office and prosecutors to whom the DPP has 

delegated powers although they are not employed in the DPP‘s office. 

From an interdisciplinary perspective, this ensures that the administrative 

powers of the DPP, which are governed by administrative law, are not used 

to appoint people who do not qualify to be appointed and the right of the 

accused to a fair trial, which is governed by human right law, is 

strengthened since public prosecutors are more likely to be independent. 

The interdisciplinary perspective of the article is also reflected in the 

discussion of the differences between private prosecutions and public 

prosecutions.  The author demonstrates the several approaches that 

Parliament has followed to give effect to Article 120(4). In many cases, 

legislation does not require the DPP to delegate public officers as 

prosecutors. Legislation ―designates‖ them as prosecutors. In those 

instances, such officers are public prosecutors and must follow policies 

akin to those developed by the DPP. It is also argued that the DPP can only 

delegate prosecutorial powers to officers in institutions that are empowered 

by their establishing legislation to prosecute.  
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Introduction: 

Article 120(3) of the Constitution of Uganda provides for the functions of the Director 

of Public Prosecutions. These are: 

(a) to direct the police to investigate any information of a criminal nature and to 

report to him or her expeditiously; (b) to institute criminal proceedings against 

any person or authority in any court with competent jurisdiction other than a 

court martial; (c) to take over and continue any criminal proceedings instituted 

by any other person or authority; (d) to discontinue at any stage before 

judgement is delivered, any criminal proceedings to which this article relates, 

instituted by himself or herself or any other person or authority; except that the 

Director of Public Prosecutions shall not discontinue any proceedings 

commenced by another person or authority except with the consent of the court. 

Article 120(4) states that the functions under Article 120(3)(a)(b) and (c) may ‗be 

exercised by him or her [DPP] in person or by officers authorised by him or her in 

accordance with general or specified instructions.‘ Article 120(4) of the Constitution 

does not define ―officers.‖ The drafting history of Article 120(4) shows that it was 

adopted without debate. Thus, the meaning of ―officer‖ was not discussed or explained. 

In this article, it is argued that ―officer‖ under Article 120(4) should be interpreted to 

mean two types of public prosecutors.
1
 One, public prosecutors in the DPP‘s office and 

those to whom the DPP has delegated prosecutorial functions under section 222 of the 

Magistrates Courts Act.
2
  Section 222 of the Magistrates Courts Act provides that: 

1. The Director of Public Prosecutions may appoint generally, or in any case, or 

for any specified class of cases, in any local area, one or more persons to be 

called public prosecutors. 

2. The Director of Public Prosecutions by writing under his or her hand may 

appoint any advocate or any person employed in the public service to be a 

public prosecutor for the purpose of any case or cases. 

3. Every public prosecutor shall be subject to the express directions of the 

Director of Public Prosecutions. 

As the discussion below illustrates, section 222 was introduced in the MCA in 1984. In 

terms of section 222(2), the DPP is empowered to ―appoint any advocate or any person 

employed in the public service to be a public prosecutor.‖ The advocate in question 

does not necessarily have to be a public servant and the public servant does not 

necessarily have to be an advocate. In practice, the DPP has invoked section 222(2) to 

appoint public servants who are advocates to act as public prosecutors in some 

government agencies or institutions such as the Uganda Revenue Authority,
3
 Uganda 

National Bureau of Standards,
4
 and the Uganda Wildlife Authority.

5
 This has led to the 

―institutional specialisation in the‖ fight against some crimes.
6
 Since the coming into 

force of the Constitution (1995), Parliament has enacted different pieces of legislation 

which provide for the circumstances in which some institutions or persons can 

prosecute with or without the consent of the DPP. On the basis of section 222, the DPP 

has appointed some public servants to prosecute some offences although the legislation 

establishing the government institution for which such public servants work does not 

empower such an institution to prosecute those offences. This has been the case for 
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example, with the Uganda Communications Commission
7
 and the Public Procurement 

and Disposal of Public Assets Authority.
8
 In this article, it is argued that these 

appointments or delegations are unlawful. In other words, these prosecutors do not have 

the mandate/power to prosecute on behalf of such institutions. The DPP can only 

appoint public servants to prosecute on behalf of an institution if the legislation 

establishing such an institution empowers it to prosecute. Hence, an employee of a 

public company or institution cannot prosecute on behalf of such an institution if the 

institution does not have an expressly statutory mandate to prosecute. Otherwise, by 

purporting to prosecute through its employee, such an institution would be acting ultra 

vires.
9
   Otherwise, the DPP should authorise one of his/her subordinates to prosecute 

such offences in the name of the State (Uganda). Alternatively, he/she should appoint 

―any advocate‖ in private practice to prosecute such offences his/her behalf. In such a 

case, the advocate is a temporary public prosecutor who is bound by the prosecution 

policy or code.
10

 Before discussing Article 120(4) in practice, it is important to briefly 

highlight the DPP‘s powers to delegate prosecutorial functions prior to the 1995 

Constitution.  

The DPP’s Power to Delegate Prosecutorial Functions in Pre-1995 Constitutions: 

The position of the Director of Public Prosecutions has been included in all the 

constitutions of Uganda that preceded the 1995 Constitution. These constitutions also 

provided for the circumstances in which the DPP could delegate his/her prosecutorial 

functions. Section 82(1) of the 1962 Constitution, also known as the Independence 

Constitution, established the Director of Public Prosecutions. Section 82(2) of the same 

Constitution provided for the functions of the DPP. It stated that: 

The Director of Public Prosecutions shall have power in any case in which he 

considers it desirable so to do— (a) to institute and undertake criminal 

proceedings against any person before any court (other than a court-martial) in 

respect of any offence alleged to have been committed by that person; (b) to 

take over and continue any such criminal proceedings that have been instituted 

or undertaken by any other person or authority; and (c) to discontinue at any 

stage before judgment is delivered any such criminal proceedings instituted or 

undertaken by himself or any other person or authority. 

Sections 82(3) and (4) provided for the circumstances in which the DPP could delegate 

some of his/her powers. They stated that: 

(3) The powers of the Director of Public Prosecutions under subsection (2) of 

this section may be exercised by him in person or by officers subordinate to him 

acting in accordance with his general or special instructions. 

(4) The powers conferred on the Director of Public Prosecutions by paragraphs 

(b) and (c) of subsection (2) of this section shall be vested in him to the 

exclusion of any other person or authority: Provided that where any other 

person or authority has instituted criminal proceedings, nothing in this 

subsection shall prevent the withdrawal of those proceedings by or at the 

instance of that person or authority and with the leave of the court. 

A combined reading of sections 82(2) and (3) shows that the DPP could only delegate 

some of his/her prosecutorial powers to prosecutors working in his/her office. This is 
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evident from the use of the words ―subordinate to him.‖ Section 82(4) contemplated a 

situation where any other ―person or authority‖ could also institute a prosecution. 

However, such a person or authority was not ―acting in accordance with‖ the DPP‘s 

―general or specific instructions.‖ The ―person‖ contemplated under section 82(4) was 

the private prosecutor. As will be illustrated below when discussing the drafting history 

of Article 120 of the 1995 Constitution, the ―authority‖ contemplated therein was a 

government body instituting its prosecutions.   Sections 82(1), (2), and (4) of the 1966 

Constitution were almost identical to sections 82(1), (2), and (4) of the 1962 

Constitution. Thus, they will not be reproduced here. However, section 82(3) of the 

1966 Constitution was slightly different from section 82(3) of the 1962 Constitution. 

The former provided that ―[t]he powers of the Director of Public Prosecutions under 

subsection (2) of this section may be exercised by him in person or by officers 

authorised in that behalf by him acting in accordance with his general or special 

instructions.‖ The substitution of the word ―subordinate‖ in section 82(3) of the 1962 

Constitution with the word ―authorised‖ in the 1967 Constitution created room for the 

argument that an authorised officer did not necessarily have to be subordinate to the 

DPP. In other words, he/she did not have to be an employee of the DPP. Article 71(3) 

of the 1967 was identical to section 82(3) of the 1966 Constitution. Thus, the discussion 

above on section 82(3) of the 1966 Constitution applies with equal force to Article 

71(3) of the 1967 Constitution.  Hence, under the 1967 Constitution, there was no 

requirement that the DPP could only delegate his/her prosecutorial powers to his/her 

subordinates. There are no reported cases in which the DPP delegated his/her powers 

under the above provisions of the 1962, 1966 and 1967 constitutions. Hence, it is not 

possible to know how courts interpreted those provisions. The 1967 was replaced by 

the 1995 Constitution. Article 120(4) of the 1995 Constitution empowers the DPP to 

delegate some of his/her prosecutorial powers. The next part of the article deals with 

Article 120(4) of the 1995 Constitution. For a better understanding of Article 120(4), it 

is necessary to start by discussing its drafting history. 

The Drafting History of Article 120(4): 

As indicated above, the Office of the Director of Public Prosecutions has been included 

in all the constitutions of Uganda since independence. In 1988, the government of 

Uganda embarked on the process of enacting a new constitution to replace the 1967 

Constitution. As a result, it established the Constitutional Commission (the 

Commission). The Commission travelled to different parts of the country and gathered 

peoples‘ views on the issues to be addressed in the new constitution. In its report, the 

Commission highlighted the importance of the office of the DPP. It wrote that: 

It is generally accepted that if a person is suspected of committing a criminal 

offence, it does not automatically follow that such a person must be prosecuted. 

The DPP considers the evidence against the suspect and decides whether it is 

sufficient to justify prosecution or trial. The DPP may decide not to prosecute 

when he considers that it may not be in the public interest to prosecute if a 

conviction is doubtful, or if due to mitigating circumstances, only nominal 

punishment is likely to be imposed. In other cases, the DPP may decline to 
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Prosecute when the offence which has been committed may be a breach of 

"stale" legislation which most people no longer regard as relevant.
11

 

According to the Commission, the DPP did not have to prosecute every offence. He/she 

had to exercise their discretion in deciding which offence to prosecute. The 

Commission recommended the powers and functions of the DPP that were to be 

included in the new constitution.
12

 It also recommended the circumstances in which the 

DPP could delegate some of his/her powers. It stated that ―[t]he powers conferred upon 

the DPP may be exercised by him or her in person or officers in his or her department 

subordinate to him or her.‖
13

 The Commission prepared the Draft Constitution to be 

debated by the Constituent Assembly to promulgate the new constitution. Clause 

124(4) of the Draft Constitution provided that ―[t]he functions conferred on the 

Director of Public Prosecutions by this article may be exercised by him in person or by 

officers authorised by him in accordance with general or special instructions given by 

him.‖ It is not clear why Clause 124(4) of the Draft Constitution was different from the 

recommendation that the Commission had included in its report. It is evident that the 

word ―subordinate‖, which appeared in the recommendation in the Commission‘s 

report, was not included in Clause 124(4) of the Draft Commission. This creates room 

for two potentially irreconcilable arguments. First, by removing the word ―subordinate‖ 

from Clause 124(4), the Commission intended to allow the DPP to delegate his/her 

powers to officers outside his/her office. Two, that the word ―subordinate‖ should be 

implied in the word ―officers.‖ This is so because officers under Clause 124(4) mean 

those officers in the DPP‘s office. It could be argued further that the word subordinate 

was removed because it was redundant. The Draft Constitution was debated by the 

Constituent Assembly. During the Constituent Assembly, Clause 124(4) was passed 

without any amendment or debate.
14

 It would later become Article 120(4). Since the 

Constituent Assembly delegates had access to the Commission‘s report, nothing would 

have prevented them from reintroducing the word ‗subordinate‘ into Clause 124(4) if 

they had thought that it was necessary to be included therein. Thus, the term ―officer‖ 

under Article 120(4) is broad enough to include prosecutors in the DPP‘s office and 

other prosecutors (in private practice or government departments) appointed by the 

DPP to prosecute specific cases.  It is necessary to take a look at the types of 

prosecutions contemplated under Article 120 of the Constitution. 

Types of Prosecution under Article 120: 

Article 120 contemplates three types of prosecutions. Firstly, prosecutions by the 

Director of Public Prosecutions. This could be done by the Director of Public 

Prosecutions him/herself or any of his/her subordinates. That is, people working in the 

DPP‘s office. As mentioned above, Article 120(4) provides that: 

The functions conferred on the Director of Public Prosecutions under clause (3) 

of this article- may, in the case of the functions under paragraphs (a), (b) and (c) 

of clause (3) of this article, be exercised by him or her in person or by officers 

authorised by him or her in accordance with general or specified instructions. 

Article 120 does not define or describe the meaning of the word ―officers.‖ As 

indicated above, unlike the 1962 Constitution, the 1995 Constitution does not use the 

word ―subordinates.‖ However, the drafting history of Article 120 suggests that the 
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officer in question does not necessarily have to be employed in the DPP‘s office. The 

second type of prosecution is that by ―any other person.‖ Article 120 does not define 

who the ―person‖ is. However, the drafting history of Article 120 shows that the 

Constituent Assembly delegates understood the ―person‖ in question as a private 

prosecutor. This is evident from the submissions they made on draft Article 120.
15

 For 

example, one of the delegates argued that he wanted to know why the court‘s consent 

was needed for the DPP to discontinue a private prosecution.
16

 In response, the 

Chairperson of the Constituent Assembly argued that: 

It [draft Article 120(2)] is saying that he has power to take over and continue 

with it but also they are saying he can discontinue his own where he has started 

it or where you have began your own private prosecution. He can under (c) take 

it over and under (d) he can discontinue it, except that in that case he must first 

get the consent of the court to discontinue yours. I think these two - we are 

putting in written form what is an old common law rule that the crown could at 

anytime since we took it from England, could take over private prosecutions 

and discontinue. The crown did not have to go to court to seek permission but 

here were saying that in all fairness I think there should be permission from the 

court.
17

 

A private prosecutor does not need the DPP‘s consent to institute a prosecution. The 

DPP can only discontinue a private prosecution with the consent of the court. The 

Magistrates Courts Act
18

 provides for the circumstances in which a person may institute 

a private prosecution. Section 42(1) of the Magistrates Courts Act
19

 provides that 

criminal proceedings may be instituted by a police officer,
20

 a public prosecutor
21

 or 

―by any person…making a complaint as provided in subsection (3) and applying for the 

issue of a warrant or a summons in the manner hereafter mentioned.‖ Section 42 has to 

be read with section 43 of the same Act which provides for the circumstances in which 

the DPP controls private prosecutions.
22

 Section 42 shows that all criminal proceedings 

have to be initiated in a magistrate‘s court.
23

 In Uganda Private prosecution by Male H 

Mabirizi K Kiwanuka v Anita Among Annet
24

 the High Court referred to section 42 and 

held that ―[i]t is clear from section 42(1)(a) to (c) above, that a criminal case may be 

instituted by the police officer, public prosecutor or a private person.‖
25

 In practice, 

section 42(1)(c) has been invoked by private prosecutors.
26

 In Twagira v Attorney 

General,
27

 the Supreme Court referred to section 42 and held that ―[t]he duty for a 

magistrate to satisfy himself or herself that prima facie an offence has been disclosed is 

only relevant when criminal proceedings are instituted by ‗any person‘, other than a 

public prosecutor or a police officer.‖
28

 The High Court has held that the phrase ―any 

person‖ under section 42 means ―an individual‖ or ―private citizen.‖
29

 A private 

prosecution can also be instituted by a juristic person.
30

 However, a company can only 

institute a private prosecution if its establishing legislation or instrument (articles and 

memorandum of association) expressly empowers it to do so. Thus, companies that are 

not empowered to prosecute cannot institute private prosecutions in their names or 

through their employees. However, their employees can institute private prosecutions in 

their private capacities against people who have committed offences against such 
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companies. Under Ugandan company law, a company is a separate entity from its 

employees.
31

 

The third type of prosecution is that by ―any other authority.‖  The Constitution does 

not define or describe the meaning of the word ‗authority.‘ However, the drafting 

history of Article 120 shows that the Constituent Assembly delegates understood 

―authority‖ to mean federal or local government. As mentioned above, section 82 of the 

1962 Constitution provided for the circumstances in which the DPP could delegate 

some of the prosecutorial powers. While making submissions on draft Article 120, one 

of the Constituent Assembly delegates who had participated in drafting the 1962 

Constitution argued that: 

This provision I remember was put in [the] 1962 Constitution. I do not know if 

it was in the other [1967 Constitution]. But I was there in London in 1962 and it 

was done because a similar provision that is to say, for the DPP to take over 

prosecutions instituted or started in other authority. That was the time when we 

had a federal kind of government. And there were various authorities, Buganda 

Government, other governments which had their courts and their prosecution 

services...The point is there were various authorities who could prosecute and 

which were not under the Central Government. It was felt that nevertheless, the 

Director of Public Prosecutions should have power to take over prosecutions 

especially those which might be considered to have been instituted for political 

or activated by political motives.
32

 

He added that since under the new constitution prosecutorial powers were to be 

―concentrated in one government‖, there was no need for the Constitution to provide 

that the DPP needed the consent of the court to discontinue prosecutions by ―other 

authorities.‖
33

 He argued that since ―[t]here are no federal states, there are no different 

authorities.‖
34

 However, he gave the ―railway police‖ as another example of ―other 

authorities‖ when emphasising the fact that such other authorities were public bodies. 

While making submissions on the right of the DPP to take over private prosecutions 

and prosecutions instituted by other authorities, one of the delegates asked his 

colleagues whether it was true that in 1984, ―Parliament passed an amendment to the 

Magistrate Court's Act...in respect to private prosecutions which provided that anybody 

initiating a private prosecution must first obtain the permission of the DPP.‖
35

 In 

response, one of the delegates answered that: 

it is true that if you want to start proceedings and prosecute a criminal case in 

this country, you must get the consent of the DPP. Organisations which have 

got statutes which allow them to prosecute like the Social Security Fund...have 

to get consent and in fact, the prosecutors get registered for that. They have to 

be known and their names get registered with the DPP.
36

 

Another delegate added that: 

the position in law is this, that a private citizen can institute criminal 

proceedings with the consent of the court in which he is instituting the 

proceedings. But the other bodies like the police are appointed as public 

prosecutors. The police, [t]he Weights and the Measures, the game department, 

the Forest Department, [and] the Fish Department. These are appointed public 
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prosecutors and the thinking now is that instead of having these large number of 

public prosecutors from other departments, [m]aybe, if funds were available, we 

should form a sort of organisation like the British Crown Prosecution service 

which would [be] binding all these departments into one body, not to investigate 

but to prosecute. So, you can institute proceedings in any court with consent of 

that court. In other words, the court must be satisfied that you have a good case 

to put before taking off the time of the court, not the DPP.
37

 

A combined reading of the above submissions shows that the delegates were of the 

view that there is a distinction between prosecutions by ―other authorities‖ on the one 

hand and prosecutions by statutory bodies although they are both public prosecutions. 

For a statutory body to institute a prosecution, two conditions must be in place. First, 

the statute establishing such a body must expressly confer on it prosecutorial powers. In 

other words, the statute should expressly provide that such a body has the mandate to 

prosecute. Second, the DPP must ―consent‖ to that prosecution. Thus, the DPP must 

authorise the statutory body to prosecute. The consent of the court is not a prerequisite 

for such a body to prosecute. However, those express requirements were not included 

in Article 120 of the Constitution. In the next part of the article, the author deals with 

delegated prosecutions under Article 120(4) of the Constitution. 

Delegated prosecutions under Article 120(4): 

Since the coming into force of the Constitution, Parliament has followed different 

approaches in dealing with delegated prosecutions. In this part of the article, these 

approaches are illustrated. The first approach is to empower some officers to prosecute 

without stating expressly that such prosecution shall be approved by the DPP.
38

 In this 

case, these officers do not need the DPP‘s approval before they can institute 

prosecutions. The second approach is to provide that such prosecution shall be 

instituted with the consent of the DPP. Within the second approach, there are two sub-

categories. In the first sub-category, the legislation is silent on the person who requires 

the DPP‘s consent to prosecute.
39

 The second sub-category deals with cases in which 

legislation mentions the person who requires the DPP‘s consent to prosecute. It is 

argued that in instances where legislation is silent on the person who requires the DPP‘s 

consent to prosecute, such cases should only be prosecuted by public prosecutors in the 

DPP‘s office or persons specifically authorised by the DPP. The latter could be officers 

from the company or institution enforcing the relevant legislation. Even within these 

two sub-categories categories, the issue of consent has been approached differently. In 

some cases, legislation provides that the DPP‘s consent has to be in writing.
40

 However, 

in others, legislation is silent on whether or not such consent has to be in writing.
41

 It is 

argued that where legislation is silent on whether or not the consent has to be in 

writing, the DPP‘s consent should be in writing. This is so because section 40 of the 

Interpretation Act requires the DPP‘s consent to be included in a document showing 

that it was given prior to the institution of the prosecution.
42

 The form of the document 

is immaterial. The third approach adopted by Parliament is that such offences can be 

prosecuted by the DPP (although the officer is specifically mentioned, the DPP is not)
43

 

or by a specific public officer (not working in the DPP‘s office)
 44

 or by an institution.
45

 

In some cases, the other person who can also prosecute the offence in question is not 
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mentioned.
46

 Thus, both the DPP and such an officer or person (when mentioned) have 

―equal‖ powers to prosecute. In some cases, legislation does not impose a requirement 

that such an officer or person has to be authorised by the DPP to conduct such a 

prosecution. However, there are also instances in which such an officer requires the 

DPP‘s authorisation.
47

 Where legislation does not provide that the mentioned 

officer/person requires the DPP‘s authorisation before instituting such a prosecution, 

the DPP does not have the power to grant such authorisation. Doing otherwise would 

be ultra vires. Where legislation is silent on the person who requires the DPP‘s consent 

to institute a prosecution or on the specific officer with the mandate to prosecute, the 

DPP can authorise any person to institute such a prosecution. This could be an officer 

in the DPP‘s office or another person not employed in the DPP‘s office. For example, a 

private practitioner authorised by the DPP for that purpose.  The fourth approach is 

found in pieces of legislation which stipulate that some offences can only be prosecuted 

by the DPP or his/her authorised officer.
48

 Hence, the DPP cannot delegate the 

prosecution of such offences to any person employed outside of his/her office. The fifth 

approach is that a public officer is empowered to prosecute ―subject to the powers‖
49

 or 

―subject to the directions‖
50

 of the DPP. In the first situation under category five above, 

a prosecutor can prosecute without the directions of the DPP. However, the DPP retains 

the powers to intervene in such prosecutions. In the second situation, the DPP‘s 

directions are a prerequisite before the prosecutor commences a prosecution.  The sixth 

approach is that an officer is empowered to ―cause‖ an offence under the relevant Act 

to be prosecuted.
51

 This means that such an officer can only ―cause‖ a person who is 

authorised to prosecute to institute such a prosecution. In other words, such an officer 

can only institute criminal proceedings ―through the Director of Public Prosecutions.‖
52

 

In this case, the officer in question does not have the power to prosecute. He/she must 

report the offence to the police for the DPP to prosecute the alleged offender. What is 

evident is that in all those cases, legislation empowers the relevant institutions or 

persons to prosecute. Without that express mandate, such an institution or person 

cannot prosecute or cause another person to prosecute. The above discussion shows that 

the DPP‘s consent is not a prerequisite in every case a prosecution has to be instituted. 

Likewise, he/she does not have to delegate their prosecutorial powers in every 

prosecution. Parliament has conferred prosecutorial powers on some institutions or 

persons. However, such an institution is exercising public powers. Hence, these are 

public prosecutions. Since these are public prosecutions, they are required to prosecute 

in the public interest and do not abuse the court process. The DPP can take over a 

prosecution instituted by any person (whether private prosecutor or public prosecutor). 

However, the court‘s consent is not a prerequisite for the DPP to discontinue a 

prosecution instituted by a statutory body or a person authorised by legislation. It is 

only a prerequisite if dealing with a private prosecution or a prosecution by another 

authority. The DPP can also prosecute any offence in any piece of legislation even if 

the piece of legislation does not stipulate that the DPP can prosecute such an offence. 

This is so because Article 120(3)(b) states that the DPP has the power ―to institute 

criminal proceedings against any person or authority in any court with competent 
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jurisdiction.‖  The next part of the article deals with the manner in which the DPP 

appoints prosecutors under section 222 of the Magistrate Courts Act. 

The Appointment of Prosecutors:  

As stated above, section 222(2) of the Magistrate Courts Act provides that ―[t]he 

Director of Public Prosecutions by writing under his or her hand may appoint any 

advocate or any person employed in the public service to be a public prosecutor for the 

purpose of any case or cases.‖ For a person to be appointed as a public prosecutor 

under section 222(2), he/she does not necessarily have to be an advocate. However, in 

practice the DPP has appointed only advocates as private prosecutors for agencies such 

as the Uganda Revenue Authority, the Uganda Communications Commission, the 

Uganda National Bureau of Standards and the Uganda Wildlife Authority. Under 

section 222, ―only persons employed in the public service‖ can be appointed as 

prosecutors. Thus, such a person has to be a public servant (officer). Whether or not 

he/she is permanently employed in the public service is immaterial. The section applies 

to both permanent and contract public servants. However, there are other instances in 

which the DPP‘s powers to appoint prosecutors are ostensibly taken away. For 

example, section 83(2) of the Tax Procedures Code Act
53

 provides that: 

Notwithstanding anything in any written law, a tax officer duly authorised in 

writing by the Commissioner General may conduct any prosecution for an 

offence under this Act and for that purpose, the officer has all the powers of a 

public prosecutor appointed under section 42 of the Magistrates Courts Act 

subject to the powers of the Director of Public Prosecutions under Article 120 

of the Constitution. 

Under section 83, it is the Commissioner to authorise the tax officer to conduct a 

prosecution as a public prosecutor. The appointment is subject to the powers of the 

DPP under Article 120. In practice, it is the DPP who appoints tax officers to prosecute 

by issuing the relevant certificate. Had section 83 of the Tax Procedures Code Act been 

applied or interpreted as taking away the powers of the DPP to appoint prosecutors 

under the Tax Procedures Code Act, it would have been contrary to Article 120(4) of 

the Constitution which expressly provide that it is the DPP to appoint prosecutors. 

Thus, employees of the Uganda Revenue Authority are public servants within the 

meaning of section 222. They are ―nominated‖ by the Commissioner and ‗authorised‘ 

or appointed as prosecutors by the DPP. They prosecute tax offences with the 

permission of the DPP.
54

 In cases in which those prosecutors have prosecuted tax 

offences, both the High Court and the Supreme Court have not questioned their 

powers.
55

 Apart from the Tax Procedures Code, the Uganda Revenue Authority 

implements different pieces of legislation.
56

 Some of them also empower Uganda 

Revenue Authority officers to prosecute. For example, section 228 of the East African 

Community Customs Management Act 2004 provides that ―a proper officer may appear 

and prosecute in any prosecution before a subordinate court for any offence under this 

Act.‖ Officers of the Uganda Revenue Authority have prosecuted offences under that 

Act.
57

 Prosecutors appointed under section 83 of the Tax Procedures Code Act can only 

prosecute offences under that Act. Likewise, those appointed under the East African 

Community Customs Management Act 2004 can only prosecute under that Act. In 
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order to avoid issuing multiple certificates to one officer with each certificate 

authorising him/her to prosecute offences in a specific Act, the DPP issues one 

certificate to each officer giving him/her ―general‖ prosecutorial powers for all offences 

in the Acts implemented by the Uganda Revenue Authority.
58

 

Conclusion  

Article 120 of the Constitution provides for the powers of the DPP and the 

circumstances in which he/she can delegate some of those powers. In this article, the 

author has demonstrated the types of prosecutions under Article 120 of the 

Constitution. He has also argued that the word ―officer‖ under Article 120(4) of the 

Constitution should be interpreted to mean both public officers in the DPP‘s office and 

those appointed by the DPP although they do not work in his/her office. The author has 

also illustrated that Parliament has followed  different approaches to deal with the issue 

of delegated prosecution. Irrespective of which approach is followed, each delegated 

prosecution remains a public prosecution and the prosecutors must prosecute in the 

public interest.  
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